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Mr. Douglas E. Ebethardt"‘ “ | ‘.‘2-_' o | - ‘ AUG 0'5 2008

: Cettiﬁ'cation, we must have ample time to consider any environmental.etfects and,
. when acting as the lead agency under CEQA, must prepare the proper environmental

documents. One requirement for preparing environmental documents for CEQA .
compliance is a notice and comment period which cannot be less than 30 days: This -
notice and comment period cannot begin until after staff have had a chance to conduct
their analysis. (California Code Regulations, Titie 14, § 15073.) Given the requested . -
response date in your letter dated June 27, 2008, it is not possible for the State Water

‘Board to comply with CEQA within the requested time frame.

" State Water Board regulations only permit us to either approve or deny a request for

Water Quality Certification before the federal period for Certification expires. (California

.Code Regulations, Title 23, § 38598.) Because:of our inability to comply with the

requirements of CEQA during the time limit prescribed (45 days from the date that the - -
draft permits were mailed to the State Water Board), we have no choice but to deny '
without prejudice the Water Quality Certification for the General Permits unless we can

' receive an extension on the federal pericd set forth in your letter. If we receive such an
. .. extension, then State Water Board staff could conceivably comply with CEQA

requirements and certify the General Permits with conditions that ensure compliance
with existing State statutes and water quality plans and policies. A minimum extension
of 18 months would be needed in order to complete the CEQA environmental analysis .
required for the activities authorized by these General Permits, If the above requested -
extension of federal time-period is submitted to this office within one year of the date of
this denial, we will reactivate your application and take appropriate action. If one year
passes without evidence of compliance, a new application and associated fees for

"’Certrﬁcatlon will be reqmred Please notify us if USEPA plans to, grant such an T e
' 'extensxon oo : A Pae e o

g 'State Watér- Board staﬁ‘ have concerms abaut the Generan‘ Permits, and have submitted *.
_____comments to USEPA under docket- OW-2008—0055 and. docket OW-2008-0056. We

" will'send you a copy of both comment letters.

lf you require further assistance please contact Renan Jauregm the staff person most .
knowledgeable on the subject, at (916) 341-5505 (riaur waterboards.ca.gov). You
may.also contact Phil Isprena, Chief of the NPDES Unit, at (916) 3415544 '

E (Dlsorena@waterboards ca.gov).

' Slnoerety,

Derothy Ri

Executive Director

e (See next page)

' California Environmental Protection Agency

. ﬁ Recycled Poper
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"\‘ | FR State Water Resources Control Board

Division of Water Quality

. ’ S _ IOOIIStroet Sacramento, Californix 95814 « (916) 341-5455
Linds S. Adams Mziling Address: PO, Box 100  Sacramento, California » 958120100

Amold Schwarzenegger
Secretary for FAX (916) 341-5463 « hitp://orsw, watcrboards.ca gov
EnwromuznlalPralcclmn . S 916) . np, . s - Governor

Water Docket EPA-HO~-OW-2008-0055

- Environmental Protecfion Agency

Mail Code: 2822T

11200 Pennsylvania Ave., NW - , '
Washmgton DC 20460 . ‘ S

To Whom It May Concem ‘ _
' _COMMENTS ON THE PROPOSED VESSEL GENERAL PERMIT (VGP)

. ‘Thank you forthe opportumty to comment on the draﬁ VGP. The enclosed document
- provides'the State Water Resources Control Board s (State Water Board) comments on
the draft VGP.. 4

" OndJune 27, 2008, the State Water Board rece':ved a letter requesting the issuance of a
" water quality certification pursuant to Clean Water Act Section 401 from Mr. Douglas -
Eberhardt from the United States Environmentai Protection Agency’s (USEPA) Region
g Office. State Water Board staff will be i xssumg a letter denying the certification
request without prejudice for specified reasons. The.primary reason forissuing this
_denial was the compressed time-schedule for states to respond to this.proposed rule, -

which has resulted in insufficient time for the State Water Board to comply w;th the

. Califomxa Envn'onmental Quality Act (CEQA) ‘ A

. If you have questlons on the above and the detalled comments in the attached , o
. document, please contact me at (916)-341-5458 (dpolhemus@waterboards.ca. ov)or
Kim Ward, the staff most knowledgeable on thls sub;ect at. (916) 341-5586

’ (kward@waterboards ca.qov).

Smeere!‘,,

. Dartin Polhemus, Deputy Dlrector v
* Division of Water Quality

Enclosure

cc: . Mr. Doug Eberhardt, USEPA
' USEPA REGION 9
75 Hawthorne Street
_Mail Code: WTR-5 | o
San Francisco, CA 94105

| i | | EXHIBITNO: 37
‘ ‘ B R . - [ APPLIGATION NO. '

California Environmental Protection Agency
&Y Recycled Paper . _ . C'D\‘Z ./Og .
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‘Docket 1D No. EPA-HQ- owaooa 0055

- Enclosure

“COMMENTS ON THE DRAFT NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM (NPDES) GENERAL PERMIT FOR DISCHARGES INCIDENTAL TO THE ,
. NORMAL OPERATION OF COMMERC!AL VESSELS AND LARGE RECREATIONAL

VESSELS (VGP)

- State Water Board staff has the followzng comments

1 Califomra Clean Coast Act of 2005. Certain permit provrsrons conﬂlct with
California law. Specifically, some of the waste streams listed in the VGP are
prohibited from being discharged from vessels under the "California Clean Coast Act
of 2005" or Act [Public Resources Code (PRC) Section 72400 et seq.]. Thus, in
Califomnia, waste streams discharged from certain classes of large commercial

vessels would make these vessels ineligible for NPDES permits. Waste streams
prohibited from d:scharges from large commercial vessels include hazardous waste

~ as defined under Section-25177 of the California Health and Safety Code (HSC), oxly
bilgewater, "other wastes" (these are subsets of "hazardous wastes"), and .’
discharges of graywater from cruise ships. For other large commercial vessels

| - regulated under the California Clean Coast Act of 2005, the discharge of graywater -

is prohibited f the vessel possesses suffi crent hoidmg capacrty to refrain from
discharging. Co .

‘Hazardous wastes, whet'her. regulated under the federal Resource Conservation and -

‘Recovery Act (RCRA) and/or regufated as "non- RCRA" hazardous wastes in

‘California pursuant to HSC Section 25117 et seq., may be present in vessel waste . S S
streams such as those studied for purposes of the Department of Defense’s Umform v

National Discharge Standards’ (UNDS) technical reparts and in USEPA's Draft
. Cruise Ship.Discharge Assessment Report. Because of the apparenﬂy limited

~information-now-available-on- specn“ cwaste_streams_associated withrthe othermajor

classes of commercial vessels, it is unclear how many of these "“incidental” waste .
streams would be prohibited from discharge under the California Clean Coast Act of
.2005. However, information obtained from the UNDS technical reports and the

USEPA's Draft Cruise Ship Discharge Assessment Report indicates that these
‘wastes may be present in several of the 28 waste streams; particularly noteworthy is
.the latter report’s identification of potential RCRA hazardous waste constltuents in"

, | graywater on cruise ships.

* 2. California Manne Invasive Specles Act of 2003 and Ballast Discharges. The

proposed permit may also conflict with California law regarding baliast water. Under

the Marine Invasive-Species Act (PRC Section 71204.7 et seq.), which is primarily -
administered by the California State Lands Commission, regulatrons have been
adopted to ensure that ballast water exchanges are conducted in a way that
minimizes the risk of transmrssron of nomndrgenous species via this process and




[k

q

whrch also set. performance standards for the treatment of ballast water to further _ .

- reduce the release of nomndrgenous species, _

PRC Sectron 71201.5 drsallows the drscharge of “oil, noxious liquids, or other '
pollutants in a manner prohrbrted by state, federal or international laws or
regulatrons ' .

" However, USEPA states’ (p 27 of the VGP Factshsef) that baliast water drscharges

may contain “rust inhibitors, flocculent compounds, epoxy coating materials, zinc or -

. aluminum (from anodes), Iran, nickel, copper, branze, silver, and other material or.
- sediment from inside the tank, pipes, or other machinery.” ~Such drscharges may

violate one or more laws or regulations mentloned above

There are differences between the deﬁnrtlons of the large commercial vessels |
regulated under the California Clean Coast Act of 2005 and the VGP. For-example,
"Large passenger vessels" [PRC Section 72410(f)} have a capacity of "300 gross .

- registered tons or greater" and are "engaged in the carrying of passengers for hire."
"~ An "Oceangoing ship" [PRC Section.72410(j)] is a "private, commercial, government,
. or military vessel of 300 gross registered tons or more calling on California ports or

places." By contrast, the VGP (depending on the type of waste stream under

- consideration) regulates vessels of either 300 or 400 gross registered tons or

greater, and Iarge passenger fernes of 100 gross regrstered tons or greater and so
on. .

Deficiencies in Technical Information Nesded for Determinihg Effluent Limits.

USEPA references technical reports prepared by the Depariment of Defense on the
28 waste streams in preparation for the adoption of vessel discharge regulations for

- armed forces vessels under the UNDS program. Although there is undoubtedly . R
.~ some similarity between many of the waste streams generated by both vessel ﬂeets,‘; po s s oo
there are also some notable differences. For example in the chemical composition =~ -~

of-hydraulic-fluids-typically-used-in-specialized military-applications-when-compared

- with less expensive hydraulic fluids used in general commerce such as the

transportation industry. In addition, certain waste streams generated by cruise- ships '
(i.e., sewage, graywater, hazardous waste, oily. bilgewater, and-solid - waste) are

‘_descrlbed in USEPA's.December 2007 Drait Cruise Ship Discharge Assessment
Report. However; information on these same waste streams generated by other ’

" classes of commercial vessels (California’s records indicaté these vessels consist
‘mainly of container ships, tankers, and bulk-carriers operating within California's

navigable waters) seems somewhat lacking. Therefore, State Water Board staff
members are concemed that, at present, there may be insufficient technical
information on some of the waste streams for purposes of adopting appropnate

“effluent limits as descrrbed in the proposed VGP.

Potentlal Water Quallty Effects of 28 VGP Waste Streams Atthough ‘the rntent of
the VGP is to protect receiving water quahty from poliutants discharged in 28 :
separate vessel waste streams listed as "incidental to the normal operatlon of a
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vessel," State Water Board-staff members have concerns ihat‘some of the-best- -

management practices listed may themselves cause detrimental environmental

effects. It should be noted that this is particularly problematic in those segments of

water bodies listed under Clean Water Act (CWA) Section 303(d) as impaired due. to
copper and poliutants such as-pathogens, which may be partly attributable to '
on-going vessel discharges. Many of these pollutants are currently attributed to

.. undifferentiated "nonpoint sources” or "unknown" sources pursuant to CWA .
~ Section 303(d) that are awaiting further investigation normally undertaken during the
- development of subsequent Total Maximum Daily Load allocations. Two examples -
- of discharges "incidental to the normal operation.of a vessel" that may continue to

contribute to significant water quality impaiments due to releases of copper and
microbial pathogens are: (1) in-water boat hull cleaning of vessels coated with

_ copper-based anti-foulant pamts and (2). dlscharges of untreated graywater
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_ Q : . State Water Rescurces Control Board

Division of Water Quality .

. 1001 | Street » Sacrameato, Californiaz 95814 « (916) 341-5455
-, linda §.Adams y o Mailing Address: P.O, Box 100 * Sacramento, California « 95812-0{00

 Secretary for , . FAX (916) 341-5463 » hitp:/fvevvwwatcrbonrds,ca gov
" Environmemial Protection ) o -

Arnold Schwarzenegger
Governor

August 1, 2008

Water Docket ID No. EPA-HQ-OW-2008-0056
.. US. Environmental Protection Agency
Mait Code: 4101T
"1200 Pennsylvania Avenue, NW
‘ -Washlngton DC 204_60 :

To Whom it May Concern
WATER DOCKET ID NO. EPA-H Q~OW—2008-0056

Thank you for the opportunlty for the State Water Resources Control Board staff to
comment on the proposed Recreational General Permit (RGP). We appreciate the
U.S. Environmental Protection Agency's efforts in developing these important

- regulations. . While the intent of the RGP is to protect the marine environment, we have - . -
"some concerns over its administration, and some of the technical components of this
permitting program. Although we believe that a regulatory permit wifl improve exnstlng
voluntary programs for recreational vessels, we need more time to evaluate the -

-+ - . required best management practices (BMPs). Califomnia's unique ecosystems, . e

co : extensive water conveyance systems, large population of recreational vessels, and rmld :

—climate-(leading-to-year-round- -mooring-of recreational-vessels)-apparently-were-not -

considered when developlng this RGP. In fact, many of the assumptnons usedto
develop the BMPs did not consider the large amount of recreational vessels that are
: moored year-round as well as llveaboards : :

L Admm:strat:ve Issues: =

1) The following classes of recreatxona! vessels should be exempt from the RGP

: , ' _ S because only a few of the BMPs in Section 2.1.3 {Trash Management) and Section .

. 2.1.4 (Deck and Hull Cleaning and Preventing Transport of Visible lemg Orgamsms)
' may apply to these classes of recreational vessels. .

T ' . » Any vessel propelled manually, including kayaks ¢anoes, rowboats surfboards

or. satlboards A
Saﬂboats with no motor and exght feetor less in length
A shlp S ln‘eboat (; e. dmgy)

| EXHIBIT NO. Hf-

o C o ' Calgforma Envzronmema[ Protection Agency E . APPLICAT[ON NO.

5 Rzr.ycl:d!’aperl - N ' (_b ..LPZ/ /O X
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DocketID No. OW-2008-0056 ©  -2- . " August 1, 2008,

‘Requiring these recreatlonal vessel owners to abrde by. the terms of the. RGP is
. mappropnate and ineffi crent .

7 .2) How are drschargers gorng to be aware of and understand the BMPs requured under o

this RGP?

‘The RGP should be accompanled with a compamon document xntended to clearly -

communicate the requirements to the Iay boater. The State may requirethe
Department of Motor Vehicles (DMV).to issue this compamon documentasa -
component of the vessel registration process. - This companion document should

: !nclude the appropriate state (rather than federal) contacts and resources

3) There is no mechanlsm to frack or enforce the RGP ifa Notlce of Intent is not
requrred of the discharger. Perhaps a Memorandum of Agreement between the State
and the DMV could be used to help gather basic data on vessel class, size, location, -
owner information, type of antl-foulant coatmg used (xf any), and moonng locatxon (if

f apphcable)

e 4) The RGP should explam in more deta;! the requrrements contamed in Clean Water

Act §1322. Since this RGP is intended for recreational vessel owners and could have '
extensive readership, it should contain as much information as possible regarding the *

o potential water polluting activities associated with boatrng Bacteria and pathogens are ... v .
-a water quality concern for poorly flushed marinas and boat basins throughout

California. improper-use and installation of marine sanitation devices on liveaboards .
-and vessels moored seasonally or permanently are thought to be contributing to.
'-bac:tena and pathogen loading in some of these mannas and boat basms

Techmcal Issues

"1) Copper (both drsso'lved and total) ooncentrat:ons in the majonty of mannas focated in

salt and brackish waters exceed the California Toxics Rule (CTR) values. Some

" freshwater marinas also have copper concentrations that exceed CTR values

{California Department of Pesticide Regulatrons Draft Report on Copper-based

. Antifoulant Paints 2008). BMPs provided in Section 2.1.5 (Vessels with Anti-foulant

Paint) may not be protective enough to limit copper-discharges related to underwater
hull cleaning of vessels coated with copper-based anti-foulant paint. Additionally, due
to California’'s mild climate; many vessels are moored year-round and/or are "’

- liveaboards. Passive leaching of copper from vessels coated with copper-based anti-

foulant paint is thought to contribute to elevated levels of dissolved copper found in

* many of California’s marinas.and boat basins. Numeric effluent limits may be more
_approprlate for copper than BMPs especra]ly for vessels moored year-round and

Calzforma Envrronmental Praz‘ectwn Agency

Q 3 Recycled Paper -
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Docket ID No, OW-2008-0086 ~ -3- . August 1, 2008

liveaboairds. lrnplementaﬁon of the following BMPs, in addition to those Iisted'in

Section 2.1.5, may limit the release of copper and improve water quality:

+ - Store infrequently used vessels on land.
» “Soft" sloughing and ablative (self polishing) hull paints release copper when
" cleaned underwater. Refrain from underwater cleaning if-using these paints. ..
¢ Use hard finish, conventional anti-fouling pamts rather than soft sloughrng and
-~ ablative (self polishing) hull paints.
« Hire only certified proféssional underwater vessel hull cleamng services to
- perform underwater hull cleaning activities.
» Do net sand or strip hull paint underwater.
» Use stainless steel brushes and pads on norr—parnted metal areas only

« Repair paint bonding problems at haul-out areas to avoid further chrpplng and

. ﬂakmg of paint into the water

Please refer to http: I/commserv ucdavis. edu]cesandrego/seagrant/hullciean htm for

,more information on the BMPs listed above. -

2) The term "waste stream" in Section 2.1.3 is confusmg if thé rntentron is to make .
sure that this waste ends up in the appropriate wasté stream, i.e., the municipal fandfill
rather than the open ocean or marina basin, then please clarrfy and/or define "waste '

- stream” or. replace with “discharges” to be consistent.

3) Sectlon 2 1:4 {Deck and Hull Cleamng and Preventrng Transport of Vlsrble Lrvrng

. Organisms).may not be protective enough to prevent the potential spread of quagga .

musselfs. Particularly in the following reservoirs which have bans on recreational -

poating “Lake Casitas_ and_WestlaKe_LaKe —For. more_rnformatron,_please rerer to_

hitp:/Awvww, dbw ca. gov/Boaterlnfo/QuaggaLoc aspx.

" Suggestion: zero drscharge for transport of quagga mussels in waterbodies wrth actrve

bans on recreational boatlng due to potential quagga mussel rnfestatron

. Modlfy the second bullet “lnspect the visible areas of the vessel for any attached or . .

stowaway visible living organisms. If organisms are found, they must be removed and
disposed of in appropriate trash receptacle on-fand.”

- Madify the third-bullet of the third bullet, “Rinse hull with- ‘a h:gh—prassure spray of hot -

tap water after each use when possible.”

- - Add the following bullet; “Check with the appropriate waterway management agency -
prior to launching boat; some rnland reservoirs and fakes have bans and restnctrons on .

recreatronal boatmg

Calgforn ia E rzvzromnental Protectzon Agency .

Q. kY Re:ycled Paper
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Slncerely,

' Docket ID No. OW-2008-0056 . .~ -4~ ~ Augiist1, 2008

4) Sectlon 2. 1 7 (Graywater) is not protectrve of Lake Shasta ‘where there isa .
prohrbttlon on graywater discharges.’ .
Suggestron Numeric limit for Lake Shasta, zero drscharge

If vou have questlons regardrng our comments please contact me at (916) 341-5615 .
(drice@waterboards.ca.gov) or Molly Munz, the staff person most knowledgeable on.
thrs subject at (816) 341 5485 ( MMunz@waterboards gov) : ,

/«f/ /Wé ﬁ{

. Darrin Polhemus, Deputy Director
S ‘DIVISIOH of Water Quality ,'

A cd: ' Mr Doug Eberhardt

.USEPA Region 9
75 Hawthomne Street -
 Mail Code: WTR-5
San Francisco, CA 84105 -

" California Environmental Protection Agency

z{é Rzr:ycled'{’r'zper
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- : San Francusco Bay Conservatlon "
- and Development Commission
ConS|stency Determination on the*-_'__;-' :

Vessel General Perm lt
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. Making San Francisco Bay Beter

December 12, 2008

United States Environmental Protection Agency, Region IX'

75 Hawthorne Street - :

- San Francisco, California 94105-3901 o .
. A'TTENTION: Dbuglas B, Eberhardt, Chief, NPDES Perinit Office
“SUBJECT: Coﬁsistency Determination No. CN'7-08 A
. Dear. Mr. Eberhardt:- :

—~

On September 2, 2008, the United States Enwronmental Protection A-genéjr (EPA)I submitted - -

. -aproposed National Pollution Discharge Elimination System (NPDES) Vessel General Permit
~ (VGP) and tequested that the' Commission concur that the proposed permrit is consistent with its

Amended Coastal Zone Management Program for San Francisco Bay. The Comrmission concurs
with the detérmination of the EPA that the Vessel General Permit to regulate discharges

" incidental to the normal operation of commercial vessels 79 feet or greatér in length, exceptnon- -

ballast water discharges from commercial fishing vessels and discharges from recreational’

- vessels in San Francisco Bay is consisterit with thie Commission’s Amended Management _
- Program for San Francisco Bay, if the permit is modified to be consistent with certain conditions
' : contained in the attached determination. BCDC retains the right to reopen, revise or.revoke this .
. consistency determination if the terms and conditions of the Final VGP are modified . . .
 substantially. . . - o : - '

:

The Commission’s conditional consistency determination is attached. If youl shouldhave ... .. -

any. questions regarding the attached Agreement or need any further assistar}e, please contact
777

WT/TE[ra.

=Tit Richenberg of my staff at415/852-3655 or time@bcdc:casgov:— Z

- Sincerely,

. Execuﬁve_.Director

Enc.

-State of Califomnia « SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION » Armold-Schvarzenegger, Govermor )
50 Califomia Street, Sulte 2600 « San Francisco, Callfornia 84111 » (415) 852-3800 + Fax: (415) 852-3606 + Info@bcdo.ca.gov + ww.beda.ca.gov
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" L Agreement

-Making San Francisco Bay écﬂer
e

AGREEMENT WITH CONDITIONS FOR CONSISTENGY
. DETERMINATIONNO.CN7-08 - . s

* . December 12, 2008

" United States Environmental Protection Agency, Re gion IX

75 Hawthorne Street -

. San Frandisco, California 94105-3901 = =~
" "ATTENTION: Dduglé's E. Bberhardt, Chief, NPDES Permit Office

Dear. Mr. Eberhardt:

" A. TheSan Francisco Bay Conserva‘libﬁl and Developmmt' Commission agrees withthe -
determination of the United States Environmental Protection Agency (EPA) that the following - .

project is consistent with the Commission's Amended Coaistal Zone Management Program for . . -

San Francisco Bay: .- ‘ ‘ - o -
Location: . .Inthe Bay, at varicus locations in the nine Bay Area Counties .
~ Description: - Issuance of an EPA Vessel General Permit (VGP) under the e
: National Pollution Discharge Elimination System (NPDES) permit
program pursuant to section 402 of the Clean Water Act (CWA),
- 83-US.C. §1342, to regulate discharges incidental to the normal .
operation of commercial vessels 79 feet or greater in length, except
" nen-ballast water discharges from commerdial fishing vesselsand -
discharges from recreational vessels (73 Fed. Reg. 34296-34304,
Tuly 17,2008). T

" B. This agresment is given baséd on thé information submitted by the U.S. EPA injts letter

dated—Septémber—Z,—ZGO8—0n—t—he~prep0sed—VGP,-Subject-to_condi’cions_cion’cajned.heremthat_mu'st_ i

~ be incorporated into the final VGP for the peérinit to be consistert to the maxinim extent
practicable with the enforceable policies of California’s approved Coastal Zone Management

Program for San Francisco Bay, and State water quality laws. BCDC retains the right toreopen, .
revise or revoke ‘this consisténcy determination if the terms and conditions of the final VGP are

' modified substantially.
L _Findings and Conditions

A. Legal Authority and Projeci Background, On Septembef 2, 2008, BCDC Executive ) '

' Director Will Travis received a determination from the U.S. BPA Region IX thatits proposed .~ ‘
. Vessel General Permit for Discharges Incidental to the Normal Operation of Commercial -
© Vessels, issued under the National Pollution Discharge Elimination Systern pérmit programis .

consistent to the maxitnum-extent practicable with the enforceable policies of California’s

- approved Coastal Zone Management Progiam.(CZMP) under section 307(c)(1) of the Coastal’

Zone Management Act (CZMA). EPA requested BCDC to review and, if necessary, issue

conditions to concur with EPA’s consistency determination. The Commission, pursuant to the
. CZMA is required to review federal projects within San Francdisco Bay, and agree or disagree
* . with the federal agency's determination that the project is consistent with the Commission's

Amended CZMP for San Frandisco Bay. This letter constitutes such review and comment.

State of Califonia « SAN FRANCISCO BAY CONSERVATION AND DEV);ELOP.MEN_T COMMISSION: « Amold Schwarzensggest, Governor
50 Califonia Street, Suite 2600 « San Francisco, Califomia 84111 « (415) 852-3600 + Fax: {415) 352-3608 » info@bcde.ca.gov  www.bcde.ca.gov
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LETTER OF AGREEMENT WITH CONDITIONS FOR
CONSISTENGCY DETERMINATION NO. CN 7-08
United States Environmental Protection Agency,
RegionIX - S ‘
December 12, 2008 . ‘
© Page2 . ‘ o )

Generally, the VGP increases protection of coastal waters by subjécting certain vessel
discharges (28 in all), currently not subject to regulation under the NPDES permit program, to-
enforceable permit limits. However, discharges from certain vessels under the VGP would be
inconsistent with California laws regulating ballast water, graywater and other discharges..
Therefore the Executive Director is concurring with EPA’s consistency determiination

State’s CZMP and State law water quality laws. .

"~ .. . TheVGP isissued pursuant to EPA’s NPDES permit program under section 402 of the
| © Clean Water Act, 33 USC § 1342. The VGP is a federal activity that is subject to the -
. Commission’s federal consistency authority under CZMA section 307(c)(1). The CZMA requires
consistency determinations from state coastal management agencies for federal agency activities
that are natiorial or regional in scope under 15 CFR §§ 930.31(d) and 930.36(e). The CZMA . -
-.authorizes BCDC to review EPA’s VGP to determine if it is consistent with the enforceable

" and issue conditions if necessary. The EPA must incorporate any conditions issued by BCDC
~: . into the general permit. The enforceable policies of California’s CZMP include the standards
and policies of the McAteer-Petris Act, the San Francisco Bay Plan and BCDC regulations. .

: Section 301(a) of the CWA prohibits the discharge of pollutants into the waters of the
United States, including the 3-mile territorial sea, without a NPDES petrmit. Discharges
incidental to the normal operation of vessels were excluded from the NPDES permitting ;. .
program by regulations issued by the EPA in 1973 under 40 CFR §122.3(a). This regulatory

" etal. v, EPA,2005 WL 756614 (N.D. Cal)), and the decision was affirmed on appeal by the 9%
o Thedate was subsequently extended to December 19, 2008. The court found that EPA.

craft” unider 33 USC 8§ 1362(12)(A) and 1362(14). The EPA must issue a permit by December 19,

" administratively subject to the condition that the final VGP is modified to be consistent with the

policies of California’s Coastal Zone Management Program to the maximum extent practicable, . ’

. exclusion was struck down by a U.S. District Court in 2005 (Northwest Environmental Advocates, . . .

* Circuit in 2008. The Court gave EPA until September 30, 2008 to vacate the regulatory exclusion. -

regulations excluding discharges incidental to the normal operation of a vessel from the NPDES ERR
permit program violated the CWA requirement for NPDES permits for the “dischargeofany . '~ .~ .. |
‘pollutant into navigable waters from any point source,” including “a vessel or other floating .. - » =i toprioe o

- vessels will be in violation of the CWA.. Any conditions issued by BCDC must be incorporated
into the VGI? by the EPA before December 19, 2008, because of the cwrt—i;nposed deadline. -

In July 2008, the Clean Boating Act of 2008 was signed into law (P.L. No 110-288)
exempting recreational vessels from NPDES permit requirements; instead it authorized the

Coast Guard to issue regulations implementing EPA best management practices for recreational

veéssels. Congress also imposed a 2-year moratorium on NPDES permits for vessels of less than
79 feet and non-ballast water discharges from commercial fishing vessels (P.L. No. 110-299).

" Therefore, recreational vessels, non-ballast. water discharges from fishing vessels, and vessels

* less than 79 feet in length are excluded from the proposed VGP at this time.

_ practicable with the enforceable policies of California’s approved CZMP for a number of
reasons. Vessel discharges under the VGP are currently not subject to NPDES permit
_ requirements. Therefore, EPA states that, “upon final issuance, the permit will provide
increased protection to coastal waters by imposing enforceable NPDES permit limits on those
discharges. In addition, the permit establishes technology-based effluent limitations based upor
CWA section 304(b)(2), ensures that vessel discharges will be in compliance with-applicable

. l B .. .* EPA has determined that the issuance of the VGP is consistent to the maximum extent -

A= ————2008 for 28-types/-categories-of dischargesincidental-to-the normal operation-of vessels.or those ~
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. State water quality standards under section 303, and establishes réquiremeﬁts for ... monitoring
- and inspections. In addition, ... under CWA section 401 ... the State of California has been
. asked to certify that the permit will comply with State water quality standards and other

appropriate requirements of State law, and the final permit, when issued, will incorporate

The VGP would incorporate the Coast Guard mandatory ballast Water-managérrient and
exchange standards and add some additional requirements for ballast water management. It * -
would provide technology-based effluent limits, mostly in the form ‘of Best Management

' Practices (BMPs), for 28 types of discharges including ballast water, deck runoff, bilgewater,

hull leachate, underwater husbandry, and cathodic protection. The effluent limits are interided
to control a variety of materials discharged incidental to the normal operation of Vessels
classified into 7 major groups: Aquatic Nuisance Species (ANS or invasive species),

~ conventional pollutants (BOD, oil and grease, pH, TSS), metals, nutrients (nitrogen and
" phosphorus), pathogens (E. Coli and fecal coliform), and other toxic and non-conventional
* pollutants with toxic effects (including phthalates, phenol, tetrachloroethylene, chlorine -

residuals, and chlorides). The permit also establishes additional technclogy-based requirements -
. for certain discharges from 8 specific classes of vessels, including cruise ships, research vessels, . .
and large ferries, and water quality-based effluent limits for impaired waters. Certain discharge "

types would be limited or prohibited in nearshore waters.and waters protected for conservation

_purposes such as national marine sanctuaries and national parks. The VGP would also establish

specific corrective actions, inspections and monitoring requirements.as well as recordkeeping -

-and reporting requirements. The VGP would require a submission of a Notice of Intent (NO

for vessels greater or e(gllal to 300 gross tons or with a ballast water capacity of at least 8 cubic
meters. EPA estimates that this requirement would affect 44,363 domestic.and 7,834 foreign

. flagged vessels. All other vessels covered by the VGP would not have to submit an NOL In all, - L

the EPA estimates that approximately 91,000 U.S. flagged vessels and 7,000 foreign flagged . . -

~ vessels may be eligible for coverage under this permit. Discharges not authorized under the S
. VGP indude discharges from vessels not operating as a means of transportation (suchas  ~ - %

“seafood processing facilities, casinos, or oil and gas exploration facilities), sewage discharges, RN

tsed OF spentoil, garbage ortrash, photo processing wastes; effluent from-dry-cleaning

* operations, medical wastes;-and discharges of hoxious liquid substance residues. Asnoted

earlier, the VGP does riot apply to commercial vessels less than 79 feet, non-ballast water |

‘discharges from commercial fishing vessels and discharges from red:éa’r_ional vessels.

, The VGP comes before BCDC under its federal éonsis_ten’cy authority pursuant to section
307(c)(1) of the CZMA. Section 307(c)(1) requires “each federal agency activity within or outside
the coastal Zone that affects any land or water use or natural resource of the coastal zone shall

" be carried outin a manner which is consistent to the maximum extent practicable with the - .
. enforceable policies of approved State management programs.” The VGP affects theland and ~.
water uses and natural resources of the Bay, primarily the Bay’s wildlife and water quality, and

therefore must be reviewed under the Commission’s federal consistency authority. .
California’s CZMP for San Francisco Bay addresses water quality urider section 66605(d)
of the McAteer-Petris Act. Section 66605(d) requires that activities in the Bay “must minimize
harmful effects,” including “the reduction or impairment of the volume surface area or
circulation of water, water quality, fertility of marshes or fish or wildlife resources, or other = -
conditions impacting the environment.” The Bay Plan requires that “Bay water pollution should

. be prevented to the greatest extent feasible,” and that “water quality'in all parts of the Bay

should be maintained at a level that will support and promote the beneficial uses of the Bay as
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.,ideﬁtiﬂed in the San Ffahcisco Bay Regional Water Quality Control Board's Water Quaiity » .
" Control Plan, San Francisco Bay Basin, and should be protected from all harmful or potentially ~  ~

harmfiil pollutants.” The Bay Plan calls upon BCDC to utilize the policies, recommendations,

. decisions, advice and authority of the State Water Resources Control Board as the basis for '
* carrying out the Commission’s water quality responsibilities. In addition, section 307(f) of the

CZMA provides that the State’s water quality requirements under the CWA “shall be,
incorporated in any program developed pursuant to this title [CZMA] and shall be the water

- pollution control ... requirements applicable to such program.” :

"BCDC has consulted with the State Water Resources Control Board regarding'thé VGP
and compliance with state-water quality requirements. The State Board has not yet issued 2

 Water Quality Certification that the VGP meets state water quality standards under section 401 ,
. of the CWA. While the VGP generally increases the protection of Bay water quality and-

resources by imposing NPDES requirements on discharges that were not previously subject to

. regulation, it also allows some discharges to exceed state requirements that could harm Bay

water quality and resources. Therefore, the Commission is issuing this consistency

state water quality requirements. . o

B. Conditions for Consistency Concurrence. BCDC has reviewed the proposed VGP and '
determined that the following conditions minimize harmful effects, prevent pollution to the .
greatest extent feasible, reduce the impairment of water quality and other resources of the Bay, -
promote beneficial uses of the Bay, protect the Bay from harmful pollutants, and are consistent
with State and regional Water Board policies and requirements under the CWA. Therefore, the -

- Commission finds that with the following conditions, the proposed VGP is consistent withthe
- enforceable policies of the San Francisco Bay segment of the California Coastal Zone. . o
' Management Program to the maximum extent practicable. ‘ E i

- -than 400 gross tons from discharging untreated bilgewater in all waters. - -
* However, treated bilgewater containing up to 15 ppm of oil may be

© - 1. Treated Bilgewater and Hazardous a'stes:"iI",he VGP prohibits vessels greater

discharged-within 1 mile-of shore in the Bay if necessary to maintain the e _

safety and stability of the ship. Treated bilgewater also may be dischiarged
more than 1 mile from shore so long as the vessel is underway and sailing at
least 6 knots. The VGP therefore allows vessels greater than 400 gross tons.to
discharge treated bilgewater while underway in certain areas in the South, -
Central and North Bay, and the Suisun Bay that are more than 1 mile from
shore. The oil discharged in treated bilgewater could adversely affect these
* .and other areas of the Bay contrary to Public Resoutces Code § 72400, which
prohibits the discharge of oily bilgewater, hazardous waste, other waste, and
sewage sludge from oceangoing ships of 300 gross tons or more within the .
' marine waters of the State; including coastal waters. ‘ ' o
" Condition: To comply with State law and the policies of the California CZMP, the VGE -
should be modified to prohibit the discharge of treated bilgewater and hazardous wastes as -
defined in Public Resources Code §72410(e) and (1) from large vessels of 300 gross tons or more

 within San Francisco Bay except in emergencies or to maintain the safety and stability ofthe

ship.~ - - S
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. 2. Ballast Water: The VGP would allow large commerdal vessels in the Bay to
- discharge ballast water in the Bay subject to certain limitations, including at-
_sea ballast water exchange. Ballast water is a major vector for the -
introduction of Aquatic Nuisance Species (ANS or invasive species) in San .
Francisco Bay. It is estimated that 1 new ANS is introduced into the Bay
" every 14 weeks causing severe erivironmental and economic harm.
* According to the State Lands Commission, ballast water exchange should be
considered only an interim ballast water management tool because of '
. o . inefficiencies, ineffectiveness and operational limitations. For this reason,’
S : California enacted the Coastal Ecosystems Protection Act of 2006 with .
L - ‘ stringent performance standards to remove invasive species from ballast A
water. The Act, under Public Resources Code §71205.3, establishes a schedule ~
- that requires-all ballast water discharges in State waters-to have zero '
detectable levels of all organism size classes by the year 2020. '

. Condition: To comply with State law and the water quality policies of the California
' CZMP, the schedule for implementing State ballast water performance standards contained in . .
. the Coastal Ecosystem Protection Act under Public Resources Code § 71205.3 should be -

" incorperated into the VGP for San Francisco Bay. - B S

" 3. Graywater: The VGP would require all vessels to “minimize” graywater . --
discharges while in port in the Bay. Vessels larger than 400 gross tons may. .. -
discharge graywater more than 1 mile from shore while underway. '

* Graywater from cruise ships are required to-meet certain effluent standards
within 1 mile of shore, and cruise ships may discharge untreated graywater
" beyond 1 mile while underway and sailing at least 6 knots. The VGP
- therefore allows the discharge of graywater, and graywater mixed with

S,

" and the Suisun Bay that are more than 1 mile from shore. Graywater may
" contain pollutants that adversely impact Bay resources and water quality
' contrary t6 the polidies of the California CZMP and the Coastal Ecosystems

sewage, within ports and certain areas in the South, Central and North Bay, - R

ProtectiorrActof 2006-Pursuant to-Public Resources Code-§ 72423, the-Act—

S

réquires oceangoing ships with sufficienit Holding tank capacity and
 capability for fransfer to either hold on board or transfer sewage arid . |
- graywater to a pumpout facility if available, and prohibits the discharge of
' sewage or graywater within the marine watérs of the State. It also requires -
such discharges to be reported to the State Office of Emergency Services

undér Public Resources Code § 72421. v '
. - Condition: To comply with State law and the California CZMFP, the VGP should be, -

* ‘modified to prohibit the discharge of graywater in San Frandsco Bay from all oceangoing ships
* & defined in Public Resources Code § 72410(j) that have suffidlent holding tank capacity and -

to require such discharges to be reported to the State Office of Emergency Services. o
. . Listing with the Commission. Pursuant to Regulat’bn Section 10620, the VGP Waé listed

- with the Commission on November 21, 2008.

" capability for transfer to either hold on board or transfer graywater to a pumpout facility, and - .-
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Executed in San Frandsco, California, on behalf of the San Francisco Bay Conservatton and
Development Comrrussmn on fhe date f:rs’c above written.

WILL TRAVIS
Executive Director
"San Frandisco Bay Conservation and
Development Commlssmn

N

WT/TE/ra

ea San Brancisco Bay Reglonal Water Quahty Control Board

 Attn: Certification Section
L Enwronmental I’rotectlon Agency, Attm: Eugene Bromley
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COOPER, WHITE & COOPER LLP

A LIMITED LIABILITY ATTO S AT LAWY '201 CALIFORNIA STREET

' PARTNERSHIP INCLUDING 1333 N CALIFORNIA BOULEVARD SUITE 450 _ o SEVENTEENTH FLOOR
PROFESSIONAL CORPORATIONS ) T ' ’ . . : . SAN FRANCISCO -
BACSIMILE (925) 256-9428 E -WALNUT CREEK CALIFORNIA 94506 CALIFORNIA 94111 -

WWW.CWCLAW.COM y : (415) 433-1900

- (925) 935-0700

January 15, 2009

- Via FedEx Overnight Mail '

Dorothy Rice

Executive Director .

State Water Resources Control Board
1001 "I" Street - : :

Sacramento, CA 95814

Re: Petition for Reconsiderat_ion/Review of State Water Resources Control Board
Order for Clean Water Act Section 401 Water Quality Certification

Dear Ms. Rice:

Enclosed please find a copy of a Petition for Reconsideration/Review of the State Water
- Resources Control Board's ("State Water Board") Order for Clean Water Act Section 401 Water
-Quality Certification, issued with respect to the EPA's recently-finalized National Pollutant
Discharge Elimination System General Permit for Discharges Incidental to the Normal Operation
of Vessels ("Vessel General Permit"). The Petition is being filed with the State Water Board's ~~ **
- Office of Chief Counsel on behalf of our client, the Pacific Mercharit Shipping Association.

Pursuant to applicable regulations, we are _heréby requesting that the State ‘Wa’ter Board

prepafre-a—eepy—ef—t—he—S—ta—ff—Record—vvith—respe;ctto*its*i‘s;snancze:oﬁth:e_ab.ove-.no.ted_Water_Quahty :

Certification. If you have any questions regarding this request, or the Petition in general, please
do not hesitate to contact the undersigned. :

Very truly yours, |

B,R, Octh
 Barry R. Qgilby‘

~ BRO:ckd
Enclosum :

exupT_2

955313.1
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. BEFORE THE CALIPORNIA
'STATE WATER RESOURCES CONTROL BOARD

i

v f Ln thﬁ Maiter of the Petmon fm , MATTER NO:

| DECLARATION OF JORN BERGF IN

Ortle, for Ciean W ater Aet S-e ¢ en 401 Wdter
Quality Certification for the EPA's Vessel
| General Permlt

I, John Berge, hereby declare as fol]ows based ou pcrsonal kiowledge, ot whcz e noted

| baqed SRt And beliaE i ' ’ : —

GODPE:R WH!TE

ﬁ.apé CAUEORNMA BV

VIRLNUT CREEK, DA 9-5!('

1. I am the' wa Prcs1dent of the Paelﬁc Mm chant <Slupping Assocmuon { "PMSA") a

non~pr0ﬁ1 ma.l ﬂlme trade associati on, couslstmv of dpprox Lmatelv 30 men:Ler companies which

|| own or oper: ate commercm] oce‘mgomg vessels routinel y operau ng m California waters, or Wthh

| serve: a8 dgems with respect to such entities. T this Ld@d&ﬂ), Tam geneml]y knowledgeable
3 || regarding the Umicd States and iriternational slippiug industries. I also have particular knowledge

| régarding the nature of operations conducted. by PMSA-member companies.

2. Twasprimarily responsible for preparing the public comments submitted on behalf |

of the PMSA with teSpect to (1)the BPA fitial proposal to developa Natiortal Pollitant

|| Discharge }:lunmatmn Sybtem ("NPDES") General Permit for Dmchzucres Incldental to the.

.|| Normal Operdtlon of Vessels (the "Vessel Gcnexal P<,r1mt”) in June 200’7 and (2) rhe proposed

jossaor . ' ' 1 ___EXHIBIT C

DRCTLARATION OF TOAN RFR GR N SUPPORT C)T“ REOITRST F’(’)R STAY




Il

| Vessel General P'cm% ui’cim’ateely'issiued by the EPA for riotice and. ‘commem in June "2008 As

| potential i impact on PMSA-member companies arid other members of 1hc ocean shipping

|l commuriity operating in California watezs,

3. Iwasalso in periodic contact with staff at the State Water RGbOUl,CCS Conirol Board

I( ”thm, Water Board") who were oharged With pmpannﬂ a response 1o th ERA

Clean Water Act Section 401 Water Quality Certifi camcm with respest to the Vessel Crenem
Permiit (the "401 Certification"). 1 wasnot persmmily aware of the sugmf Caiit addlilonal

gonditiens whlch the State Water Board sought fo mciude inthe V essel Gener, aJ Pc,nmt as

Lo =B - A | G\U!-TA SN - S

| conditions to certification until Deocmbm 12 and seldtcd coneerns 10 Board staff sbout the

ead

fexienswe sampimg, and andlvsxs provisions, Thig document was. 1ssuud in final by the: State Water :

, *Bomd‘s Lxcwuw Dir ecfor on Dedember 17, 2008 I d@ not believe (hat the State ‘Water Board

W N

}evex issued for formal pubhc notice and comment 4 froposed version of the 401 (,eru;ﬁcanon

£

S 4, Ocea:ngomg vcxsels mcludmg those eperated by PMSA—mt.mbcr companies, have
15 'lustoucaﬂy been excludcd from the Cleanr Water Acf's NPDTS permitting pmm:mn ‘pursuant fo

16 || regulations pmnmigated by the EPA. As bULh Lhete 15 no precedent for- the regulation of roufine

17 gdlsc,harm:s from such vessels under the NPDES program at either the feder

1% 'fjmy Bchef that prior- t@*imnlem*cntmﬂhefadduf@‘naLcmmmonmmposed HiEthe S Stats Water Board\?——-———~

' 19 ‘which arg bubject to the instant Petition for Reconsl deranon/Rcvmw PMSA~membcr compames

20 and. other ownexs and operators of covered vessels opcmtmg in Cahforma waters ¥
21 ;_»per.fform the ioﬁmvmg-a@mme'f;a @) évaluate flie mumerioal ‘e’i’-’ﬂ'ue-nt limitations added by the State
22 ‘Water Board to determme which of the broad- range of- con%xtuents if any, will pose: compliance
23 issues and possible installation of onboard samplm;_ ports; pxpm mlves freatment systems, ste.;
24 (2) clarify with the State Water Board the scope of thig ne‘wlv Lm:pOSLd samphng,, nmmtomng and"
25 rbpmung reqmrﬁmems many of whlch are ambiguous and/or sub) ect to multiple mteqaretauom

26 ||{3) work in. cergunctmn Wlth thc, S’cate Watex Board (and potennall} the: EPA) to.develop stanﬂards

.27 || and protocols goverping fhe statmnarx and in-transit samplifig of efﬂuent from certain vessel

. 78 || discharge categoties; (4) make any fvei’s‘sel modifications derts‘rmmed 0 be.mscessary to ansure
COOPER, WHITE. : : ' '
&QQOPERL‘LP

1} 9553071

I ORINATL
}\«»..Mﬂ ‘CREBY, SAB15S

DECLARATION OF JOFN BERGE IN SUPPORT OF REOLIRST RO STAY



Ik

il ,oon*ipl?ianoe with the ,né.,wilywlmpmed conditions; and (S) complete the trmnmg of otiboard vessel

| personnel Who will be responsible for conducting the 1equ1red sampling, monitoring and repamng,., |

utxs,l-a,'

1] hebe activifies cannot be completed by Febm'u y 6, 2009, thc date when the Vessel General

| Permit (including the .addltmnal conditions nnposed'by the.State Water Board) will cugr ently

N .

'bc,corm, effed e pursudm to coutt order, Wﬂhout astay of'the. disputed addi uona] constions.

| PML %A~memb(,1 cmnpamex and other covered oceangoing essels Oheratiig i Californiawaters

il be Taced ‘with the prospect of operatisie in Califortia without c,erta;mt) of compliance. Mote
| than 42% of:all containerized imiports into the United States areive Lh:@ugh California Poits.

5.0 Idonot ;bel’i'eve that a degision to stay the disputed "cohdi't'i'dnﬁ ywill result in harm to -

e '\b_eg.\xz e w

|| the public interest. PMSA's stay request only- pertams to a portion of the addxtlonal condxtions

ALy mcluded bv the State Water Board in its 401 C‘umﬁcatlon Tewill not 1mp<1ct the angoing vahdliv

12 |of those Tequirements in the EPA’s Vessel Gencral Peqyirit that. apply natx@mmde or to-those R

13| additional condmons nnposed by the State Water Board. that: arc Hiot sybj; got to Lh(’: instant P}é’ti:tien

14 ;fm Reconmdelauon/Ru dew. Tn shcnt dxschargx.s frotn. covered vessels opuaung in Califomia

15 || waters will be hxghlv regulated Whlfb any $tay 18 pendl ig. By helpmg to-avoid p@tcutxal

16 || chsruphom, thhm the. slnppmg mdusn} a stay should also lessen any ‘p;@itf;n"tralzadv@rse impacts to

A7) thoqe sectors of the Cahtomm economy which tely heavily on oceangoing vessels for the import ~ |

18 || or xwgou-oﬂm‘ad : — =

19 I dudare under the penalty of per}my under the Idws of thc State @f California that the

20 toxegomcr Is m:c and correet,

coopsn WHITE

B CDDPER ELP
STTORNEYSATLAW
AN N, CALEORNIABEVD;

VAAUUTCREEK, GA. 4500

21} DATED: January 5= 2009

| 9553071 : - - 3 _
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